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1. Introduction 

 

The European Commission has presented a proposal, which would in the future regulate the 

property rights of ‘international’ married couples - the proposal for a Council Regulation on 

jurisdiction, applicable law and the recognition and enforcement of decisions in matters of 

matrimonial property regimes.
2
 According to Article 1(3)b of the said proposal the 

maintenance obligations would be excluded from the scope of the future regulation on 

matrimonial property regimes. This is justified by the fact that the maintenance obligations 

have already been covered by an existing European regulation - the Maintenance Regulation.
3
  

 

Harmonising private international law rules on matrimonial property regimes raises an 

interesting characterization problem that the Commission has left unsolved in its new 

proposal.
4
 There is no doubt that the maintenance obligations between the parents and the 

children would be excluded from the scope of the proposed regulation. However, it is not as 

easy to draw a distinction between the spousal maintenance questions, which would be 

covered by the Maintenance Regulation and the matrimonial property issues, which would 

fall under the scope of the proposed regulation on matrimonial property regimes. This is due 

to the fact that in some member states (England and Ireland) a formal distinction between 

property division and maintenance does not exist as these questions are dealt as part of the 

same claim.
5
 This means that the dividing line between matrimonial property and 

maintenance has, as one author has put it, become ‘blurred’
6
 and the currently proposed 

amendments to the proposal do not seem to clear the matter either.
7
 What is definite, 

however, is that neither the Maintenance Regulation nor the proposal for the regulation on the 

matrimonial property regimes distinguishes between the spousal maintenance which is owed 

during the subsistence of the marriage and the maintenance obligations following a divorce or 

annulment.
8
 Hence, the present article covers both the pre- and post divorce spousal 

maintenance obligations. 
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The purpose of the present article is to give a solution to the characterization problem that the 

proposal for the regulation on matrimonial property presents in conjunction with the 

Maintenance Regulation. Although similar problem may arise in the case of registered 

partnerships, the article focuses only on spousal maintenance issues. It should be mentioned 

however, that at the same time when the proposal on matrimonial property regimes was 

presented, the Commission also presented a similar proposal for a Council Regulation on 

jurisdiction, applicable law and the recognition and enforcement of decisions regarding the 

property consequences of registered partnerships.
9
 Similarly to the proposal on matrimonial 

property regimes, the proposal on the registered partnerships also excludes maintenance 

obligations from its scope
10

 and may thus produce similar problems in the future in property 

and maintenance disputes between the registered partners.  

 

The author of the article works on the presumption that the term ‘spousal maintenance 

obligations’ should be treated as an autonomous concept in order to achieve the predictability 

and harmony of judgements awarded by the courts of different Member States.
11

 In order to 

characterize certain legal relationships between the spouses as falling under the autonomous 

concept of ‘spousal maintenance obligations’, the author of the article adopts a functional 

approach as a generally accepted method of characterization in the EU private international 

law.
12

 Hence, the article will first look at the general objectives of the EU private 

international law rules on maintenance and matrimonial property. Secondly, besides relying 

on the functions of each private international rule, the autonomous concepts found in the 

European private international law rules (such as the concept of spousal maintenance) should 

also be based on the relevant practices of the Member States and the functions that the 

institutions of maintenance and matrimonial property serve in different jurisdictions. Thus, 

the article moves on to compare German and English law as providing the most distinctive 

examples on how the questions of maintenance and marital property have been addressed in 

different Member States with different legal traditions and approaches to the institutions of 

marital property and maintenance. These jurisdictions have also been chosen as representing 

the different enforcement of judgments schemes that the Maintenance Regulation and the 

proposed regulation on the matrimonial property regimes present.
13

 Finally the author 
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analyses the judgements awarded by the Court of Justice of the European Union (hereinafter: 

‘the Court of Justice’)
14

 in maintenance disputes under the Brussels Convention
15

 in order to 

determine whether any conclusions can be drawn from the already existing case-law for 

defining the term ‘spousal maintenance obligations’ in the context of the new Maintenance 

Regulation and the proposed regulation on matrimonial property regimes. In the end of the 

article, the relevant conclusions will be drawn in order to determine, which criteria should be 

decisive for concluding that a certain dispute between the spouses falls under the scope of the 

Maintenance Regulation or under the scope of the future regulation on matrimonial property 

regimes.  

 

 

2. General objectives of the EU private international law rules on maintenance and 

matrimonial property 

 

2.1. General objectives of the EU rules on maintenance 

 

As is the case with all the other EU private international law instruments, the general 

objective of the Maintenance Regulation is to promote the aims that the European 

Community has set for itself. This means that the primary objective of the Maintenance 

Regulation is the maintaining and developing of an area of freedom, security and justice, in 

which the free movement of persons is ensured. The original proposal for the Maintenance 

Regulation explains more specifically what the Maintenance Regulation seeks to achieve – 

according to the proposal, the main objective of the regulation is to eliminate all obstacles, 

which prevent the recovery of maintenance within the European Union.
16

 This in turn entails 

that the free flow of judgements should be the primary concern of the said regulation, which 

can be best illustrated by the abolition of exequatur provisions that the regulation contains in 

its Article 17. Abolition of exequatur in maintenance cases means firstly, that the decisions 

awarded in the Member States bound by the 2007 Hague Protocol
17

 (that is - all Member 

States, except Denmark and United Kingdom)
18

 are recognized in other Member States 
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without any special procedure being required and without any possibility of opposing their 

recognition; and secondly, that such decisions are enforced in the other Member States 

without the need for a declaration of enforceability as opposed to the previous regime found 

in the Brussels I Regulation,
19

 which preceded the Maintenance Regulation. 

 

The objective of achieving mutual recognition and enforcement of maintenance decisions and 

the effective step that the Maintenance Regulation takes for securing such aim by abolishing 

the exequatur proceedings should be borne in mind when making any conclusions as to the 

preferable scope of the Maintenance Regulation. Securing the free flow of judgments means 

that the burden on the Member States to provide for the maintenance creditors is lightened. 

When the maintenance creditors are able to effectively claim maintenance from the 

maintenance debtors, the necessity of the Member States to offer social benefits to the 

maintenance creditors is lessened.
20

 This constitutes an economic argument for interpreting 

the scope of the Maintenance Regulation as widely as possible in the cases where the 

judgement creditor is in the need of substance.  

 

In this point it might of course be argued that the economic considerations should not play a 

crucial role when deciding upon the recognition and enforcement of foreign judgements 

within the EU. It is true that in judicial proceedings other concerns such as the rights and 

interests of the parties (and more specifically the rights of the maintenance debtors in 

maintenance cases) should outweigh purely economic considerations of the Member States. 

However, interpreting the scope of the Maintenance Regulation widely would itself not 

automatically mean that the interests of the creditors or the economic interests of the Member 

States would somehow be unfairly preferred to the interests of the maintenance debtors. 

Firstly, the maintenance is awarded by the courts of the Member States under the substantive 

national rules, which although not yet harmonized,
21

 generally take into account the rights 

and interests of the maintenance debtors. For example, the courts of the member states would 

often be unwilling to award maintenance depressing the debtor below her subsistence level.
22

 

Thus, the protection of maintenance debtors is an issue, which does not necessarily have to be 
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addressed on the level of private international law, but can instead be left to be dealt as a 

matter of substantive justice. Secondly, the regulation contains a safeguard for the 

maintenance debtors, which balance any preference for the maintenance creditor that the 

wide interpretation of the scope of the regulation might entail. This safeguard is found in 

Article 19 of the regulation under which a defendant who did not enter an appearance in the 

Member State of origin of the decision has the right to apply for a review of the decision 

before the competent court of that Member State if he was not served with the document 

instituting the proceedings or an equivalent document in sufficient time and in such a way as 

to enable him to arrange for his defence or he was prevented from contesting the maintenance 

claim by reason of force majeure or due to extraordinary circumstances without any fault of 

his part; provided that he has not failed to challenge the decision when it was possible for him 

to do so. Thus, the argument for interpreting the scope of the Maintenance Regulation as 

widely as possible in favour of the maintenance creditors is not rebutted by the need to 

protect the interests of the maintenance debtors since the interests of the debtors have already 

been taken into account by the substantive rules in the phase where the decisions was 

awarded and by the private international law rules in the possible review proceedings of the 

maintenance decisions. Hence, there is an argument in favour of interpreting the scope of the 

Maintenance Regulation more widely as covering also those spousal obligations, which lie on 

the borderline of maintenance and matrimonial property issues, provided that one of the 

spouses would lack necessary means of substance if the relevant decision would not be 

enforced.  

 

However, from a purely formalistic point of view one might ask why the economic status of 

parties should play any role in giving meaning to the terms found in the EU regulations. 

Although private international law rules may favour certain litigants as a group (for example 

children in parental responsibility disputes
23

 or the maintenance creditors
24

 who are generally 

considered as being in a weaker position and therefore deserving extra protection) no 

preference should be given to particular litigants depending on their economical or social 

status as the private international law rules like any other legislation should be neutral 

towards the interests of particular litigants. Thus, while the objective of releasing the states 

from the burden of supporting the maintenance creditors is relevant when deciding whether 

certain groups of persons (spouses, children, vulnerable adults) should be covered by the 

Maintenance Regulation, the characteristics of specific litigants should not be decisive in 

order to determine whether a dispute falls under the scope of the Maintenance Regulation. 

This in turn means that there must be some other criterion, which determines when the 

Maintenance Regulation is applicable to a particular spousal dispute and that looking only at 

the general objectives of the Maintenance Regulation does not help to solve the 

characterisation problem that the new proposal on matrimonial property regimes presents in 

conjunction with the Maintenance Regulation.  
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2.2. General objectives of the proposed EU rules on matrimonial property regimes 

 

Similarly with the Maintenance Regulation, the general objective of the proposed regulation 

on matrimonial property regimes is to guarantee the mutual recognition of decisions rendered 

in the Member States.
25

 Logically one might want to make the same economic argument in 

regard to the decisions on matrimonial property matters as was used in the case of 

maintenance decisions. That is, one might want argue that if the spouse is awarded a fair 

proportion of the marital property, it would not be required from the state to give subsistence 

for the spouse and thus the scope of the proposed regulation should be interpreted widely in 

order to bring more cases under the auspices of the proposed regulation and its provisions on 

the mutual recognition and enforcement of decisions. However, there are two counter-

arguments against such preposition. Firstly, the proposed regulation on matrimonial property 

regimes does not foresee any abolition of exequatur, which means that the rules on 

recognition and enforcement of decisions would be less beneficial for the creditors than the 

relevant rules contained in the Maintenance Regulation and it would be more beneficial to 

treat the borderline cases as ‘matters of maintenance’ in order to release the Member States 

from the possible duties of providing for the spouses who cannot have their decisions 

enforced in the other Member States. Secondly, while in maintenance cases the maintenance 

creditor cannot manage without the relevant financial support from the maintenance debtor or 

failing that, from the state, in the matrimonial property matters, neither of the spouses is 

necessarily in a weaker position. According to Article 2(a) of the proposal on the matrimonial 

property regimes, the term ‘matrimonial property regime’ refers to the set of rules concerning 

the property relationships of spouse, between the spouses and in respect of third parties. 

Although the term ‘property relationship’ has been left undefined, it is apparent that it 

focuses on the property rights of the spouse instead of the economic and social needs of the 

spouse.
26

 While the purpose of the maintenance as a legal and social concept is to provide for 

the party who lacks necessary financial means to get by in his everyday life, the purpose of 

the division of matrimonial property is to uphold the ownership rights of the spouse or to 

compensate him or her for the contributions that he or she has made during the marriage in 

relation to the matrimonial property.
27

 Thus, the cases falling under the scope of the proposed 

regulation on the matrimonial property regimes lack the social urgency that the maintenance 

cases present for the Member States and at least from the economic point of view there is no 

need to interpret the scope of the proposed regulation on matrimonial property regimes as 

widely as the scope of the Maintenance Regulation. Hence, as was the case with the 

Maintenance Regulation, the general aim of the proposal on matrimonial property regimes 

does not solve the question how the borderline spousal disputes should be characterized.  

 

Therefore, in order to characterize certain cases as falling under the concept of ‘maintenance 

matters’ one has to look at something additional. A comparative approach is generally used in 

private international law in order to solve characterization problems. Thus, the German and 

English concepts of maintenance and matrimonial property will be analysed in the following 
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parts of the article in order to determine, which are the general characteristics of the 

maintenance and matrimonial property disputes.  

 

 

3. Distinction between the spousal maintenance and matrimonial property issues in 

German law 

 

Germany is bound to apply the Maintenance Regulation, which means that the German courts 

will need to turn to the regulation and the concurrent Hague Protocol in order to solve the 

questions of jurisdiction, applicable law and recognition and enforcement of judgements in 

international spousal maintenance disputes. This in turn means that the German courts should 

not proceed from their own substantive law in order to characterize the terms found in these 

instruments as these rules contain autonomous definitions independent from the lex fori. 

However, if not decisive, the treatment of maintenance and matrimonial issues in German 

domestic law would at least be a logical starting point for the German judge in order to give 

meaning to the autonomous concept of ‘spousal maintenance obligations’, which has not yet 

been defined by the European legislator or the Court of Justice in the context of the 

Maintenance Regulation or the proposal on the matrimonial property regimes.  

 

The term ‘maintenance’ is not expressly defined in the German substantive family law. 

However, the German Civil Code (Bürgerliches Gesetzbuch (BGB))
28

 Section 1360a(1) 

defines the scope of the general obligations to maintain, which also covers spousal 

maintenance obligations during the marriage. According to Section 1360a(1) of the BGB the 

reasonable maintenance of the family includes everything that is necessary, depending on the 

circumstances of the spouses, to pay the costs of the household and to satisfy the personal 

needs of the spouses and the necessities of life of the children of the family entitled to 

maintenance. The word ‘necessary’ used in this provisions should not be read as focusing on 

the level of subsistence of the spouse claiming the maintenance,
29

 but instead the purpose of 

the rule is to ensure that both spouses make contributions in order to attain the living 

standard, which is deemed appropriate for the family in each  particular case. However, 

awarding the maintenance depends nevertheless on the needs of the particular spouse even if 

such needs are higher than the minimum level of subsistence. Similarly, other specific 

maintenance provisions found in BGB proceed from the presumption that the awarding of 

maintenance depends on the specific needs of the creditor, like the need for insurance for the 

old age and for the reduced earning capacity
30

 or (in the case of post-divorce maintenance) 

for the old age
31

 or illness or infirmity
32

, which all make it impossible for the maintenance 

creditor to earn necessary allowance by himself. The main purpose of the German post-

divorce spousal maintenance rules is to enable the spouse to live independently from the 

other spouse.
33

 Thus, the main criterion for deciding whether a spouse has a right to 
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maintenance before or after the divorce is the necessity of the said spouse. Therefore, the 

German maintenance rules serve supportive rather than distributive or compensatory 

functions.  

 

In contrast, German substantive rules on matrimonial property do not proceed from the 

necessity of the spouse as a relevant criterion when solving the marital property dispute. 

Under the German statutory property regime the spouses live under the property regime of 

accrued gains,
34

 unless they opt for the community of property regime upon which the 

property of the spouses would become the joint property of both spouses.
35

  The statutory 

property regime of accrued gains means that the property of the spouses does not become the 

common property of the spouses. The same applies to the property that one of the spouses 

acquires after the marriage. However, the accrued gains that the spouses acquire during the 

marriage are equalised between the parties if the community of accrued gains ends.
36

 Thus, 

the German rules on matrimonial property serve distributive
37

 and compensatory
38

 functions 

allowing the spouse who has stayed at home to care for the children to get his share from the 

income that the other spouse has earned during the marriage. In addition, since the 

equalisation of the accrued gains also depends on the behaviour of the spouses during the 

marriage, the rules on matrimonial property also serve retributive function. For example, in 

order to determine the extent of the final assets of the spouse the following is taken into 

account: whether the spouse, after the beginning of the property regime made gratuitous 

dispositions by which he was not fulfilling a moral duty or showing regard for decency or 

whether he squandered property or performed acts with the intention of disadvantaging the 

other spouse.
39

 Thus, the matrimonial property rules in German law serve rather different 

aims as opposed to the maintenance rules, which main function was supportive rather than 

distributive or compensatory. This means that the rules on matrimonial property are not based 

on the concept of the necessity of the spouse. Hence, there is a clear difference between the 

functions of the maintenance and matrimonial property rules in German substantive law and 

between the relevant criteria that these rules take into account in order to characterize 

financial claims that one of the spouses is making against the other.   

 

The distinction in the German substantive law between the functions of maintenance and 

matrimonial property rules has also been reflected by the German case-law on the Brussels I 

Regulation. Article 5(2) of the Brussels I Regulation uses the term ‘matters relating to 

maintenance’, which has been interpreted by the German Supreme Court (Bundesgerichtshof) 

in 2009 by a case
40

 concerning a decision made by the English High Court in a spousal 
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dispute. The English Court had (among other things) ordered to transfer the right regarding 

the life insurance policy as a security for the maintenance of one of the spouses, the payment 

of 213 055 GBP as a lump sum and periodic payment of 24 600 GBP per year for the 

maintenance of the spouse. Deciding upon the enforcement of the decision in Germany, the 

Bundesgerichtshof found that the English decision could not have been enforced under the 

Brussels I Regulation concerning the ordering of the lump sum of 213 055 GBP. According 

to the Bundesgerichtshof this was the issue, which dealt with the division of matrimonial 

property of the spouses and thus fell outside the scope of the Brussels I Regulation.
41

 The 

Bundesgerichtshof proceeded to give guidelines on how the distinction between the 

maintenance and matrimonial property issues should be made. According to the 

Bundesgerichtshof, a maintenance duty is established when the performance that is granted 

by the decision secures the sustenance of the spouse or when the needs and means of both 

spouses are considered when awarding the maintenance.
42

 In contrast, if the decision’s 

purpose is to distribute the financial assets of spouses then the decision concerns the division 

of matrimonial property and not the maintenance and cannot therefore be enforced under the 

Brussels I Regulation. Furthermore, relying on the case decided by the Court of Justice (Van 

den Boogaard v Laumen)
43

 the Bundesgerichtshof noted that characterizing a decision as an 

award of maintenance is not questioned simply because part of the property is transferred 

from one of the spouses to the other. Such decision can also be about the accumulation of 

capital, which purpose is to secure the sustenance of the other spouse. However, a clean 

break
44

 between the spouses according to which all the financial matters are solved between 

the spouses with one decisions goes beyond maintenance. Thus, the Bundesgerichtshof chose 

to characterize the term ‘matters relating to maintenance’ in the light of the distinction found 

in the German substantive law according to which the rules on maintenance and matrimonial 

property serve different functions with the rules of maintenance bearing supportive function 

and the rules on matrimonial property bearing distributive function.  

 

 

4. Distinction between the spousal maintenance and matrimonial property issues in 

English law 

 

Contrary to German law, English substantive law does not formally distinguish between the 

property division and maintenance upon divorce. In addition, the policies that English law 

follows when dealing with pre- and post divorce maintenance vary from its German 

counterpart. Under the English domestic rules there are several procedures available for 

making financial orders while a marriage is still subsisting.
45

 For example, under the 

Matrimonial Causes Act 1973
46

 a spouse may apply for the court for a maintenance order on 

the ground that the other spouse has failed to provide reasonable maintenance for the first 

spouse during the marriage. There are several factors which the English courts must take into 
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account when awarding such maintenance orders.
47

 Among these are the financial needs, 

obligations and responsibilities which each of the spouses has or is likely to have in the 

foreseeable future, the standard of living enjoyed by the family before the breakdown of the 

marriage, the contributions which each of the spouses has made or is likely in the foreseeable 

future to make to the welfare of the family, including any contribution by looking after the 

home or caring for the family and the conduct of each of the spouses, if that conduct is such 

that it would in the opinion of the court be inequitable to disregard it. Thus, the English rules 

regulating spousal maintenance prior to the divorce do not focus merely on the need of the 

maintenance creditor. On the contrary, the need of the spouse is only one factor amongst 

many which is taken into account when awarding maintenance.  

 

The redistribution of property upon divorce has even more functions and underlying policies 

in English law compared to the provisions regulating the provision of maintenance during the 

marriage. The statutory powers of the courts to make financial orders
48

 in divorce 

proceedings and the factors that the courts consider when making such orders are remarkably 

wide.
49

 It has been stated that the general principles to be taken into account by the English 

courts when making financial awards are the ‘need’ of the spouse, ‘compensation’ and 

‘sharing’.
50

 In addition, other policies that the English law seeks to protect upon the 

redistribution of property upon divorce include the aim of supporting the spouse and the 

children, upholding the respect for the marriage as a contract, upholding the respect for the 

partnership of the parties, securing the equality between the spouses and the equal 

opportunities after the divorce and upholding the general state interests such as saving of the 

public money.
51

 Thus, opposed to the German courts the English courts enjoy wide discretion 

to take into account various policies and purposes when awarding financial orders upon 

divorce and there exists no clear cut between the issues of maintenance and matrimonial 

property which was found in German law when deciding upon the financial relations between 

the spouses upon divorce.
52

 

 

The lack of clear distinction between the maintenance and matrimonial property orders in the 

English domestic law has not stopped English courts from interpreting the autonomous term 

‘matrimonial matters’ found in the predecessors to the Maintenance Regulation
53

 and from 

developing criteria for distinguishing between the maintenance and matrimonial property 

matters in private international law cases. Namely, in Moore v Moore
54

 the Court of Appeal 

gave preference to the objectives of the applicant as the decisive criteria for distinguishing 

between the claims for maintenance and for the division of marital property. The Court of 

Appeal decided that since the essential object of the applicant in Moore v Moore was to 

achieve sharing of the property on his terms rather than an order based on financial needs, the 

application was not for the maintenance but for the division of the wealth or assets to which 

the couple had a claim. In order to verify the exact objective of the applicant, the wording of 
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the application was taken as a starting point for shedding the light on the purpose of the 

application.
55

 

 

Two criteria can be derived from the Moore v Moore for deciding whether a certain dispute 

should be characterized as a maintenance or matrimonial property case in the English legal 

doctrine. Firstly, the objective of the application should be the claim for maintenance. 

Secondly, the pursued order of maintenance should be based on the need of the applicant. 

The second of these criteria is nothing novel and is very similar to the one already identified 

in the German substantive law. Whether the intention of the party should play any role in 

characterizing certain issue as maintenance or matrimonial property is, however, disputable 

and taking into account the factual context of Moore v Moore, it might be argued that this 

case is not the most appropriate one for making any general conclusions as to the 

characterisation of maintenance issues.
56

 In addition, it has also been argued that for most 

marriages a couple’s resources on divorce are probably insufficient, which means that in most 

cases the distribution of property disputes will instead be governed by the relevant 

maintenance rules and even in the case of fairly wealthy couples there might be little property 

left to be classified as ‘matrimonial property’.
57

 This in turn entails that the parties might not 

have an adequate access to qualified legal aid due to the lack of resources that they can spend 

on the legal expenses. In the light of this possibility, the intention of the applicant should not 

be a crucial criterion in order to characterize the issue as maintenance or matrimonial 

property simply because the applicant might not be sufficiently qualified in order to make 

decisions as to the exact nature of his claim. Since the maintenance decisions (awarded by the 

courts bound by the Hague Protocol) would circulate in Europe without any exequatur 

blocking their enforcement, in contrast to the decisions which are awarder under the proposed 

regulation on matrimonial property and which would follow the general scheme already 

established by Brussels I Regulation, the stakes of leaving the characterization simply for the 

applicant are just too high. This might be amplified if the United Kingdom decides not to take 

part in the proposed regulation on matrimonial property regimes. Currently there are no rules 

of recognition and enforcement of matrimonial property decisions in Europe, which means 

that if the United Kingdom decides not to take part in the application of the proposed 

regulation,
58

 the recognition and enforcement of English decisions on financial relief 

concerning matrimonial property might be substantially more complicated in other member 

states than the enforcement of English maintenance decisions. Currently the English 

maintenance decisions circulate in Europe under the recognition and enforcement scheme 

found in Chapter IV, section II of the Maintenance Regulation which constitutes an 

alternative to the abolition of exequatur provisions of the regulation. Thus, the English 

litigants might be interested that the English courts would characterize the borderline cases as 

maintenance cases in order to secure a smoother circulation of such decisions in other 

Member States, which makes it even more inappropriate to leave it to the applicant to 

determine how the dispute between the spouses should be characterized.  
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5. Autonomous definition of maintenance claims under the case law of the Court of 

Justice of the European Union 

 

Finally, in order to give meaning to the term ‘maintenance obligations’ found in the new 

Maintenance Regulation and the proposal on matrimonial property regimes, it is worth 

looking at the criteria that the Court of Justice has already developed in regard to similar 

concepts found in other European instruments in order to evaluate how these criteria 

correspond to the practices of the courts and the functions that the institutions (and rules on) 

maintenance and matrimonial property serve in different Member States.  

 

The Court of Justice has so far interpreted the term ‘matters of maintenance’ only in the 

context of the Brussels Convention. In Cavel v de Cavel (No 1),
59

 a case concerning a French 

order for freezing bank accounts of one of the spouses, the Court of Justice ruled that the 

terms ‘rights in property arising out of a matrimonial relationship’ and ‘maintenance’ should 

be treated autonomously. There is no reason why this should not similarly hold true when 

interpreting the Maintenance Regulation and the proposal on matrimonial property regimes, s 

such interpretation would help to achieve the general aim of these instruments - to secure the 

uniform application of these instruments and the ensuing free flow of judgements between 

the Member States. 

 

The main issue in the case de Cavel v de Cavel (No 2)
60

 was whether an ancillary order of 

maintenance could fall under the scope of the Brussels Convention if the primary issue in 

dispute (divorce) falls outside the scope of the convention. The Court of Justice held that for 

the purposes of the Brussels Convention, maintenance orders made in the context of divorce 

proceedings come within the scope of the Brussels Convention. Thus, the ancillary claim of 

maintenance comes under the scope of the convention even when the primary dispute 

(granting a divorce) relates to the status of persons, which under Article 1(1) of the Brussels 

Convention falls outside the scope of the convention. This does not help us in distinguishing 

between the two ancillary claims to divorce – those of the maintenance and division of 

property. What is more important, however, for the purposes of the present article, is that as a 

side issue the court gave a definition in the Cavel v de Cavel (No 2) for the rules on 

maintenance. The court held that such rules are concerned with financial obligations between 

the former spouses after divorce, are fixed on the basis of their respective needs and resources 

and are in the nature of maintenance.
61

 Thus, the court referred similarly with the 

Bundesgerichtshof to the necessity of the spouse and to the supportive function of the 

maintenance rules as a relevant criterion for deciding whether such rule should be 

characterized as having the nature of maintenance or matrimonial property.  

 

The Court of Justice has also given general guidelines on how to decide whether an English 

financial order should be characterized as the order of maintenance or as the order for the 

division of property. An order for a lump sum and transfer of ownership comes under the 

scope of the maintenance as long as the purpose of the award is to ensure the former spouse’s 

maintenance as held in the Van den Boogaard v Laumen.
62

 On divorce, English court may, by 

the same decision, regulate both the matrimonial relationships of the parties and matters of 

maintenance. In order to decide whether the order is in its essence a maintenance order the 

distinction between those aspects of the decision which relate to rights in property arising out 

of a matrimonial relationship and those which relate to maintenance should be made, having 
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regard in each particular case to the specific aim of the decision rendered.
63

 According to the 

Court of Justice, the aim of each decision should be deduced from the reasoning of the 

decision. If the reasoning of the decisions shows that a provision (sum) awarded is designed 

to enable the spouse to provide for himself or if the needs and resources of each spouse are 

taken into consideration in the determination of the amount, the decision will solely be 

concerned with maintenance.
64

 Basing the characterization of the judgement only on the 

reasoning of the judgement is somehow contradictory, since as explained above, in English 

divorce proceedings the needs and resources of each spouse are taken into consideration even 

when making orders for the division of matrimonial property. For example, where both 

parties are earning well an order awarding a lump sum will frequently be intended as a 

division of assets rather than maintenance and should be characterized accordingly.
65

 The fact 

whether the maintenance was awarded as a lump sum or as a periodic payment is irrelevant 

according to the Court of Justice, since the choice on method of payment by the original court 

cannot alter the nature of the aim pursued by the decision.
66

 Likewise, the fact that the 

decision of which enforcement is sought also orders ownership in certain property to be 

transferred between the former spouses cannot call in question the nature of that decision as 

an order for the provision of maintenance - the aim is still to make provisions, by means of a 

capital sum, for the maintenance of one of the former spouses.
67

  

 

In conclusion, although general in its nature, the criteria developed by the Court of Justice 

uphold the same legal policies that are already found behind the domestic rules of 

maintenance and matrimonial rules of the Member States. Namely, the Court of Justice has 

tried to uphold the need to consider the necessity of the spouse as a core issue in the 

maintenance matters and the distributive function of the property rules as the main aim in the 

matrimonial property cases. 

 

 

6. Conclusions 

 

Based on the previous, it is evident that the problem how to characterize ‘maintenance 

obligations’ can rise in very different phases of proceedings starting from the jurisdictional 

questions and ending with the recognition and enforcement of foreign judgments. The 

following general conclusions can be made in order to tackle the characterization problem 

that the term ‘spousal maintenance obligations’ (as found in the new Maintenance Regulation 

and the proposal for the matrimonial property) presents.  

 

Firstly, although the courts have laid down relatively clear criteria for deciding whether 

certain foreign decisions should fall under the scope of the rules regulating the recognition 

and enforcement of maintenance decisions (as opposed to matrimonial property), no such 

criteria has been developed in order to decide whether a certain legal dispute itself between 

the parties relates to maintenance. So far, the cases that have come before the Court of Justice 

and Bundesgerichtshof on this matter have dealt with the questions of recognition and 
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enforcement of foreign judgements. Similarly, the English case Moore v Moore is not a 

classical case of jurisdiction or applicable law, but instead deals with the question of staying 

the English proceedings in favour of a foreign court. While the judgments of different courts 

are undoubtedly authoritative, due to the factual nature of these judgments, they focus too 

much on the aims and reasoning of the foreign decisions or applications made to foreign 

courts. Thus, the guidelines given by the courts cannot be applied word-by word in the 

jurisdictional and applicable law disputes and the existing case-law should be considered 

inadequate in order to solve the characterisation problem that the proposed regulation on 

matrimonial property regimes presents in conjunction with the Maintenance Regulation.  

 

Secondly, in order to ascertain whether certain legal disputes themselves (as opposed to the 

foreign decisions) should be characterized as involving the ‘spousal obligations to maintain’ 

the author of the article chose to turn to the general purposes of the EU Private international 

law rules and the relevant domestic rules of the Member States in order to determine which 

criteria can be used for characterizing certain legal relationships as involving maintenance 

obligations. From this comparative exercise one criterion repeatedly stood out as being the 

shared justification for treating certain obligations as maintenance obligations. This is the 

necessity of the spouse to acquire maintenance for his subsistence as a central characteristic 

in any maintenance case. Thus the obligation to give spousal maintenance in order to 

guarantee such subsistence should form the core of the corresponding ‘maintenance 

obligation’.  

 

Thirdly, due to the general autonomous nature of the concept ‘spousal maintenance 

obligations’ and in the absence of any specific guidelines given by the Court of Justice on the 

matter, the courts of the Member States are currently in a position where they can interpret 

the ‘obligations to maintain’ widely as to achieve the circulation of their judgements in other 

Member States. Although this practice has not yet been reflected in the case-law it is a 

consideration worth taking into account when the Court of Justice finally arrives at the 

interpretation of the term ‘maintenance obligations’ as found in the new instruments. With 

the abolition of exequatur from the Maintenance Regulation and the possibility of some states 

opting out from the proposed regulation on the matrimonial property regimes, the free 

movement of judgements is a consideration that the Court of Justice should take into account 

when finally interpreting the term ‘maintenance obligations’.  


